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PROJECT NAME: Sports Center Large Gymnasium Improvements ~ CITY COUNCIL APPROVAL

PROJECT NO.: 8160 DATE: MARCH 6, 2007

CONSULTING SERVICES AGREEMENT BETWEEN
THE CITY OF MILPITAS AND GROSSMANN DESIGN GROUP

THIS AGREEMENT for consulting services is made by and between the City of Milpitas (“City”)
and Grossmann Design Group (“Consultant”) as of March 6, 2007 in Milpitas, California.

AGREEMENT

Section 1. SERVICES. Subject to the terms and conditions set forth in this Agreement, Consultant
shall provide to City the services described in the Scope of Work attached as Exhibit A at the time and
place and in the manner specified therein. In the event of a conflict in or inconsistency between the terms
of this Agreement and Exhibit A, the Agreement shall prevail.

1.1 Term of Services. The term of this Agreement shall begin on the date first noted above
and shall end on June 30, 2007, and Consultant shall complete all the work described in
Exhibit A prior to that date, unless the term of the Agreement is otherwise terminated or
extended, as provided for in Section 8.  The time provided to Consultant to complete the
services required by this Agreement shall not affect the City’s right to terminate the
Agreement, as provided for in Section 8.

1.2 Standard of Performance. Consultant shall perform all services required pursuant to this
Agreement in the manner and according to the highest and best professional standards
observed by a practitioner of the profession in which Consultant is engaged in the
geographical area in which Consultant practices its profession. Consultant shall prepare
all work products required by this Agreement in a substantial, first-class manner and shall
conform to the highest and best professional standards of quality observed by a person
practicing in Consultant's profession.

13 Professional Skill. It is mutually agreed by the parties that City is relying upon the
professional skill of the consultant as a specialist in the work, and Consultant represents to
the City that its work shall conform to the highest and best professional standards of the
profession. Acceptance of the Consultant's work by the City does not operate as a release
of Consultant's representations. It is intended that Consultant's work shall conform to the
highest and best standards of accuracy, completeness and coordination.

14 Assignment of Personnel. Consultant shall assign only competent personnel to perform
services pursuant to this Agreement. Exhibit - B shall name any specific personnel
(including title and hourly charge rate) who shall be performing services. In the event that
City, in its sole discretion, at any time during the term of this Agreement, desires the
reassignment of any such persons, Consultant shall, immediately upon receiving notice
from City of such desire of City, reassign such person or persons.
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15 Time. Consultant shall devote such time to the performance of services pursuant to this
Agreement as may be reasonably necessary to meet the standard of performance
provided in Section 1 above and to complete Consultant’s obligations hereunder.

Section 2. COMPENSATION. City hereby agrees to pay Consultant an amount not to exceed
$87,440.00 for all services to be performed and reimbursable costs incurred under this Agreement. City
shall pay Consultant for services rendered pursuant to this Agreement at the time and in the manner set
forth herein. The payments specified below shall be the only payments from City to Consultant for services
rendered pursuant to this Agreement. Consultant shall submit all invoices to City in the manner specified
herein. Except as specifically authorized by City, Consultant shall not bill City for duplicate services
performed by more than one person.

Consultant and City acknowledge and agree that compensation paid by City to Consultant under this
Agreement is based upon Consultant’s estimated costs of providing the services required hereunder,
including salaries and benefits of employees and subcontractors of Consultant. Consultant further
represents that the amount of the compensation specified in this Section 2 shall be a guaranteed maximum
price. Hourly rates for personnel performing services shall be as shown in Exhibit B. Consequently, the
parties further agree that compensation hereunder is intended to include the costs of contributions to any
pensions and/or annuities to which Consultant and its employees, agents, and subcontractors may be
eligible. City therefore has no responsibility for such contributions beyond compensation required under
this Agreement.

2.1 Invoices. Consultant shall submit invoices, not more often than once a month during the
term of this Agreement, based on the cost for services performed and reimbursable costs
incurred during the billing period. Invoices shall contain the following information:

= Serial identification of bills; ( "Invoice #")

= The beginning and ending dates of the billing period;

= A Task Summary containing the City project name and number, purchase order
number, Project Manager, original contract amount, the amount of prior billings,
the total due this period, the balance available under the Agreement, and the
percentage of completion, if applicable;

= Consultant shall use the City's "Consultant Progress Payment" format specified in
Exhibit D for invoice tracking and shall submit the form with each invoice.

= At City’s option, for each work item in each task, a copy of the applicable time
entries or time sheets shall be submitted showing the name of the person doing
the work, the hours spent by each person, a brief description of the work, and
each reimbursable expense;

= The total number of hours of work performed under the Agreement by Consultant
and each employee, agent, and subcontractor of Consultant performing services
hereunder, as well as a separate notice when the total number of hours of work by
Consultant and any individual employee, agent, or subcontractor of Consultant
reaches or exceeds 800 hours, which shall include an estimate of the time
necessary to complete the work described in Exhibit A;

= The Consultant’s signature.
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2.2

2.3

2.4

2.5

2.6

2.7

2.8

Monthly Payment. City shall make monthly payments, based on invoices received, for
services satisfactorily performed, and for authorized reimbursable costs incurred. City
shall have thirty (30) days from the receipt of an invoice that complies with all of the
requirements above and is otherwise acceptable to the City to pay Consultant. In the event
that an invoice is not acceptable to the City, said invoice shall be returned to Consultant
within thirty (30) days of the City’s receipt of the invoice with a detailed explanation of the
deficiency. City's obligation to pay a returned invoice shall not arise earlier than thirty (30)
days after resubmission of the corrected invoice.

Total Payment. City shall pay for the services to be rendered by Consultant pursuant to
this Agreement. City shall not pay any additional sum for any expense or cost whatsoever
incurred by Consultant in rendering services pursuant to this Agreement. City shall make
no payment for any extra, further, or additional service pursuant to this Agreement.

In no event shall Consultant submit any invoice for an amount in excess of the maximum
amount of compensation provided above either for a task or for the entire Agreement,
unless the Agreement is modified prior to the submission of such an invoice by a properly
executed change order or amendment. In the event that Consultant identifies additional
work outside the scope of services specified in Exhibit A that may be required to complete
the work required under this Agreement, Consultant shall immediately notify the City and
shall provide a written not-to-exceed price for performing this additional work. Consultant
shall not perform extra work without specific written City approval.

Hourly Fees. Fees for work performed by Consultant on an hourly basis shall not exceed
the amounts shown on Exhibit B.

Reimbursable Expenses. Reimbursable expenses are shown on Exhibit B, and shall not
exceed Two thousand five hundred dollars ($2,500.00). Expenses not listed in Exhibit B
are not chargeable to City. Reimbursable expenses are included in the total not-to-exceed
amount of compensation provided under this Agreement.

Payment of Taxes. Consultant is solely responsible for the payment of employment taxes
incurred under this Agreement and any other applicable federal or state taxes.

Payment upon Termination. In the event that the City or Consultant terminates this
Agreement pursuant to Section 8, the City shall compensate the Consultant for all
outstanding costs and reimbursable expenses incurred for work satisfactorily completed as
of the date of written notice of termination. Consultant shall maintain adequate logs and
timesheets in order to verify costs incurred to that date. The City shall have no obligation
to compensate Consultant for work not verified by logs or timesheets.

Authorization to Perform Services. The Consultant is not authorized to perform any
services or incur any costs whatsoever under the terms of this Agreement until receipt of a
written Notice to Proceed from the City.
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Section 3. FACILITIES, AND EQUIPMENT. Except as set forth herein, Consultant shall, at its sole
cost and expense, provide all facilities and equipment that may be necessary to perform the services
required by this Agreement. City shall make available to Consultant only the facilities and equipment listed
in this section, and only under the terms and conditions set forth herein.

City shall furnish physical facilities such as desks, filing cabinets, and conference space, as may be
reasonably necessary for Consultant’s use while consulting with City employees and reviewing records and
the information in possession of the City. The location, quantity, and time of furnishing those facilities shall
be in the sole discretion of City. In no event shall City be obligated to furnish any facility that may involve
incurring any direct expense, including but not limited to computer, cellular telephone, long-distance
telephone, or other communication charges, vehicles, and reproduction facilities.

If the performance of the work specified in Exhibit A requires destructive testing or other work within the
City’s public right-of-way, Consultant, or Consultant’s subconsultant, shall obtain an encroachment permit
from the City.

Section 4. INSURANCE REQUIREMENTS. Before beginning any work under this Agreement,
Consultant shall procure "occurrence coverage" insurance against claims for injuries to persons or
damages to property that may arise from or in connection with the performance of the work hereunder by
the Consultant and its agents, representatives, employees, and subcontractors. Consultant shall provide
proof satisfactory to City of such insurance that meets the requirements of this section and under forms of
insurance satisfactory in all respects to the City. Consultant shall maintain the insurance policies required
by this section throughout the term of this Agreement and shall produce said policies to the City upon
demand. The cost of such insurance shall be included in the Consultant's price. Consultant shall not allow
any subcontractor to commence work on any subcontract until Consultant has obtained all insurance
required herein for the subcontractor(s) and provided evidence thereof to City. Verification of the required
insurance shall be submitted and made part of this Agreement prior to execution.

4.1 Workers’ Compensation. Consultant shall, at its sole cost and expense, maintain
Statutory Workers' Compensation Insurance and Employer’s Liability Insurance for any
and all persons employed directly or indirectly by Consultant. The Statutory Workers’
Compensation Insurance and Employer’s Liability Insurance shall be provided with limits of
not less than ONE MILLION DOLLARS ($1,000,000.00) per accident. In the alternative,
Consultant may rely on a self-insurance program to meet those requirements, but only if
the program of self-insurance complies fully with the provisions of the California Labor
Code. Determination of whether a self-insurance program meets the standards of the
Labor Code shall be solely in the discretion of the City Attorney. The insurer, if insurance
is provided, or the Consultant, if a program of self-insurance is provided, shall waive all
rights of subrogation against the City and its officers, officials, employees, and volunteers
for loss arising from work performed under this Agreement.

4.2 Commercial General and Automobile Liability Insurance.

4.2.1 General Requirements. Consultant, at its own cost and expense, shall maintain
commercial general and automobile liability insurance for the term of this
Agreement in an amount not less than ONE MILLION DOLLARS ($1,000,000.00)
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per occurrence, combined single limit coverage for risks associated with the work
contemplated by this Agreement. If a Commercial General Liability Insurance or an
Automobile Liability form or other form with a general aggregate limit is used,
either the general aggregate limit shall apply separately to the work to be
performed under this Agreement, or the general aggregate limit, shall be at least
twice the required occurrence limit. Such coverage shall include but shall not be
limited to, protection against claims arising from bodily and personal injury,
including death resulting therefrom, and damage to property resulting from
activities contemplated under this Agreement, including the use of owned and non-
owned automobiles.

4.2.2 Minimum Scope of Coverage. Commercial general coverage shall be at least as
broad as Insurance Services Office Commercial General Liability occurrence form
CG 0001 (ed. 11/88) or Insurance Services Office form number GL 0002 (ed. 1/73)
covering comprehensive General Liability and Insurance Services Office form
number GL 0404 covering Broad Form Comprehensive General Liability.
Automobile coverage shall be at least as broad as Insurance Services Office
Automobile Liability form CA 0001 (ed. 12/90) Code 1 (“any auto”). No
endorsement shall be attached limiting the coverage.

4.2.3 Additional Requirements. Each of the following shall be included in the
insurance coverage or added as an endorsement at least as broad as Insurance
Services Office form number CG 20 10 (11/85 ed.) to the policy:

a. City and its officers, employees, agents, contractors, consultants, and
volunteers shall be covered as insureds with respect to each of the
following: liability arising out of activities performed by or on behalf of
Consultant, including the insured’s general supervision of Consultant;
products and completed operations of Consultant; premises owned,
occupied, or used by Consultant; and automobiles owned, leased, or used
by the Consultant. The coverage shall contain no special limitations on
the scope of protection afforded to City or its officers, employees, agents,
contractors, consultants, or volunteers.

b. The insurance shall cover on an occurrence or an accident basis, and not
on a claims-made basis.

C. An endorsement must state that coverage is primary insurance with
respect to the City and its officers, officials, employees, contractors,
consultants, and volunteers, and that no insurance or self-insurance
maintained by the City shall be called upon to contribute to a loss under
the coverage.

d. Any failure of CONSULTANT to comply with reporting provisions of the
policy shall not affect coverage provided to CITY and its officers,
employees, agents, and volunteers.
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e. An endorsement shall state that coverage shall not be suspended, voided,
or canceled by either party, reduced in coverage or in limits, except after
thirty (30) days' prior written notice by certified mail, return receipt
requested, has been given to the City.

4.3 Professional Liability Insurance. If Consultant shall be performing licensed professional
services, Consultant shall maintain for the period covered by this Agreement professional
liability insurance for licensed professionals performing work pursuant to this Agreement in
an amount not less than ONE MILLION DOLLARS ($1,000,000) covering the licensed
professionals’ errors and omissions.

4.3.1 Any deductible or self-insured retention shall not exceed $150,000 per claim.

4.3.2  An endorsement shall state that coverage shall not be suspended, voided,
canceled by either party, reduced in coverage or in limits, except after thirty (30)
days' prior written notice by certified mail, return receipt requested, has been given
to the City.

4.3.3  The policy must contain a cross liability clause.

4.3.4  The following provisions shall apply if the professional liability coverages are
written on a claims-made form:

a. The retroactive date of the policy must be shown and must be before the
date of the Agreement.

b. Insurance must be maintained and evidence of insurance must be
provided for at least three years after completion of the Agreement or the
work, unless waived in writing by the City.

C. If coverage is canceled or not renewed and it is not replaced with another
claims-made policy form with a retroactive date that precedes the date of
this Agreement, Consultant must provide extended reporting coverage for
a minimum of five years after completion of the Agreement or the work.
The City shall have the right to exercise, at the Consultant's sole cost and
expense, any extended reporting provisions of the policy, if the Consultant
cancels or does not renew the coverage.

d. A copy of the claim reporting requirements must be submitted to the City
prior to the commencement of any work under this Agreement.

4.4 Requirements for All Policies.

44.1 Acceptability of Insurers. All insurance required by this section is to be placed
with insurers with a Bests' rating of no less than A.
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4.4.2 Verification of Coverage. Prior to beginning any work under this Agreement,
Consultant shall furnish City with certificates of insurance and with original
endorsements effecting coverage required herein. The certificates and
endorsements for each insurance policy are to be signed by a person authorized
by that insurer to hind coverage on its behalf. The City reserves the right to
require complete, certified copies of all required insurance policies at any time.

4.4.3  Subcontractors. Consultant shall include all subcontractors as insureds under its
policies or shall furnish separate certificates and endorsements for each
subcontractor. All coverages for subcontractors shall be subject to all of the
requirements stated herein.

44.4 Deductibles and Self-Insured Retentions. Consultant shall disclose to and
obtain the approval of City for the self-insured retentions and deductibles before
beginning any of the services or work called for by any term of this Agreement.

During the period covered by this Agreement, only upon the prior express written
authorization of the City, Consultant may increase such deductibles or self-insured
retentions with respect to City, its officers, employees, agents, contractors,
consultants, and volunteers. The City may condition approval of an increase in
deductible or self-insured retention levels with a requirement that Consultant
procure a bond, guaranteeing payment of losses and related investigations, claim
administration, and defense expenses that is satisfactory in all respects to the City.

4.45 Notice of Reduction in Coverage. In the event that any coverage required by
this section is reduced, limited, or materially affected in any other manner,
Consultant shall provide written notice to City at Consultant’s earliest possible
opportunity and in no case later than five days after Consultant is notified of the
change in coverage.

4.5 Remedies. In addition to any other remedies City may have if Consultant fails to provide
or maintain any insurance policies or policy endorsements to the extent and within the time
herein required, City may, at its sole option exercise any of the following remedies, which
are alternatives to other remedies City may have and are not the exclusive remedy for
Consultant’s breach:

= Obtain such insurance and deduct and retain the amount of the premiums for such
insurance from any sums due under the Agreement;

= Order Consultant to stop work under this Agreement or withhold any payment that
becomes due to Consultant hereunder, or both stop work and withhold any payment,
until Consultant demonstrates compliance with the requirements hereof; and/or

= Declare Consultant in material breach of the Agreement and terminate the Agreement.
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4.6 Waiver. The Risk Manager of the City has the authority to waive or vary any provision of
Sections 4.2 through 4.5. Any such waiver or variation shall not be effective unless made
in writing.

Section 5. INDEMNIFICATION AND CONSULTANT’S RESPONSIBILITIES. Consultant shall
indemnify, defend with counsel reasonably acceptable to the City, and hold harmless the City and its
officials, officers, employees, agents, contractors, consultants, and volunteers from and against any and all
losses, liability, claims, suits, actions, damages, and causes of action arising out of any personal injury,
bodily injury, loss of life, or damage to property, or any violation of any federal, state, or municipal law or
ordinance, to the extent caused, in whole or in part, by the willful misconduct or negligent acts or omissions
of Consultant or its employees, subcontractors, or agents, by acts for which they could be held strictly
liable, or by the quality or character of their work. The foregoing obligation of Consultant shall not apply
when (1) the injury, loss of life, damage to property, or violation of law arises wholly from the negligence or
willful misconduct of the City or its officers, employees, agents, contractors, consultants, or volunteers and
(2) the actions of Consultant or its employees, subcontractor, or agents have contributed in no part to the
injury, loss of life, damage to property, or violation of law. It is understood that the duty of Consultant to
indemnify and hold harmless includes the duty to defend as set forth in Section 2778 of the California Civil
Code. Acceptance by City of insurance certificates and endorsements required under this Agreement does
not relieve Consultant from liability under this indemnification and hold harmless clause. This
indemnification and hold harmless clause shall apply to any damages or claims for damages whether or not
such insurance policies shall have been determined to apply. By execution of this Agreement, Consultant
acknowledges and agrees to the provisions of this Section and that it is a material element of consideration.

In the event that Consultant or any employee, agent, or subcontractor of Consultant providing services
under this Agreement is determined by a court of competent jurisdiction or the California Public Employees
Retirement System (PERS) to be eligible for enrollment in PERS as an employee of City, Consultant shall
indemnify, defend, and hold harmless City for the payment of any employee and/or employer contributions
for PERS benefits on behalf of Consultant or its employees, agents, or subcontractors, as well as for the
payment of any penalties and interest on such contributions, which would otherwise be the responsibility of

City.

Section 6. STATUS OF CONSULTANT.

6.1 Independent Contractor. At all times during the term of this Agreement, Consultant shall
be an independent contractor and shall not be an employee of City. City shall have the
right to control Consultant only insofar as the results of Consultant's services rendered
pursuant to this Agreement and assignment of personnel pursuant to Subparagraph 1.3.
Otherwise, City shall not have the right to control the means by which Consultant
accomplishes services rendered pursuant to this Agreement. Notwithstanding any other
City, state, or federal policy, rule, regulation, law, or ordinance to the contrary, Consultant
and any of its employees, agents, and subcontractors providing services under this
Agreement shall not qualify for or become entitled to, and hereby agree to waive any and
all claims to, any compensation, benefit, or any incident of employment by City, including
but not limited to eligibility to enroll in the California Public Employees Retirement System
(PERS) as an employee of City and entitlement to any contribution to be paid by City for
employer contributions and/or employee contributions for PERS benefits.
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6.2

Section 7.
7.1

1.2

7.3

7.4

7.5

Section 8.

8.1

Consultant No Agent. Except as City may specify in writing, Consultant shall have no
authority, express or implied, to act on behalf of City in any capacity whatsoever as an
agent. Consultant shall have no authority, express or implied, pursuant to this Agreement
to bind City to any obligation whatsoever.

LEGAL REQUIREMENTS.

Governing Law. The laws of the State of California shall govern this Agreement.

Compliance with Applicable Laws. Consultant and any subcontractors shall comply with
all laws applicable to the performance of the work hereunder.

Other Governmental Regulations. To the extent that this Agreement may be funded by
fiscal assistance from another governmental entity, Consultant and any subcontractors
shall comply with all applicable rules and regulations to which City is bound by the terms of
such fiscal assistance program.

Licenses and Permits. Consultant represents and warrants to City that Consultant and
its employees, agents, and any subcontractors have all licenses, permits, qualifications,
and approvals of whatsoever nature that are legally required to practice their respective
professions. Consultant represents and warrants to City that Consultant and its
employees, agents, any subcontractors shall, at their sole cost and expense, keep in effect
at all times during the term of this Agreement any licenses, permits, and approvals that are
legally required to practice their respective professions and to perform this Agreement. In
addition to the foregoing, Consultant and any subcontractors shall obtain and maintain
during the term of this Agreement valid business license from City.

Nondiscrimination, and Equal Opportunity. Consultant shall not discriminate, on the
basis of a person’s race, religion, color, national origin, age, physical or mental handicap or
disability, medical condition, marital status, sex, or sexual orientation, against any
employee, applicant for employment, subcontractor, bidder for a subcontract, or participant
in, recipient of, or applicant for any services or programs provided by Consultant under this
Agreement. Consultant shall comply with all applicable federal, state, and local laws,
policies, rules, and requirements related to equal opportunity and nondiscrimination in
employment, contracting, and the provision of any services that are the subject of this
Agreement, including but not limited to the satisfaction of any positive obligations required
of Consultant thereby.

Consultant shall include the provisions of this Subsection in any subcontract approved by
the City or this Agreement.

TERMINATION AND MODIFICATION.

Termination. City may terminate this Agreement at any time and without cause upon
written notification to Consultant.
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In the event of termination, Consultant shall be entitled to compensation for services
performed prior to the effective date of termination as provided in Section 2. City,
however, may condition payment of such compensation upon Consultant delivering to City
any or all documents, photographs, computer software, video and audio tapes, and other
materials provided to Consultant or prepared by or for Consultant or the City in connection
with this Agreement.

8.2 Extension. City may, in its sole and exclusive discretion, extend the end date of this
Agreement beyond that provided for in Subsection 1.1. Any such extension shall be
specified in writing by the City. Consultant understands and agrees that, if City issues
such an extension, City shall have no obligation to provide Consultant with compensation
beyond the maximum amount provided for in this Agreement. Similarly, unless authorized
by the City, City shall have no obligation to reimburse Consultant for any otherwise
reimbursable expenses incurred during the extension period.

8.3 Amendments. The parties may amend this Agreement only by a writing signed by all the
parties.

84  Assignment and Subcontracting. City and Consultant recognize and agree that this
Agreement contemplates personal performance by Consultant and is based upon a
determination of Consultant’s unique personal competence, experience, and specialized
personal knowledge. Moreover, a substantial inducement to City for entering into this
Agreement was and is the professional reputation and competence of Consultant.
Consultant may not assign this Agreement or any interest therein without the prior written
approval of the City. Consultant shall not subcontract any portion of the performance
contemplated and provided for herein, other than to the subcontractors listed in the
Consultant’s proposal, without prior written approval of the City.

8.5 Survival. All obligations arising prior to the termination of this Agreement and all
provisions of this Agreement allocating liability between City and Consultant shall survive
the termination of this Agreement.

8.6 Options upon Breach by Consultant. If Consultant materially breaches any of the terms
of this Agreement, City's remedies shall include, but not be limited to, any or all of the
following:

8.6.1 Immediate cancellation of the Agreement;

8.6.2 Retention of the plans, specifications, drawings, reports, design documents, and
any other work product prepared by Consultant pursuant to this Agreement prior to
cancellation; and

8.6.3  Retention of a different consultant at Consultant’s cost to complete the work
described in Exhibit A not finished by Consultant.
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Section 9.

9.1

9.2

9.3

Section 10

KEEPING AND STATUS OF RECORDS.

Records Created as Part of Consultant’s Performance. All reports, data, maps,
models, charts, studies, surveys, calculations, photographs, memoranda, plans, studies,
specifications, records, files, or any other documents or materials, in electronic or any
other form, that Consultant prepares or obtains pursuant to this Agreement and that relate
to the matters covered hereunder shall be the property of the City. Consultant hereby
agrees to deliver those documents to the City at any time upon demand of the City. Itis
understood and agreed that the documents and other materials, including but not limited to
those described above, prepared pursuant to this Agreement are prepared specifically for
the City and are not necessarily suitable for any future or other use. Failure by Consultant
to deliver these documents to the City within the time period specified by the City shall be
a material breach of this Agreement. City and Consultant agree that, until final approval by
City, all data, plans, specifications, reports and other documents are preliminary drafts not
kept by the City in the ordinary course of business and will not be disclosed to third parties
without prior written consent of both parties. All work products submitted to the City
pursuant to this Agreement shall be deemed a "work for hire". Upon submission of any
work for hire pursuant to this Agreement, and acceptance by the City as complete, non-
exclusive title to copyright of said work for hire shall transfer to the City. The
compensation r